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I. THE ENTRY OF SUMMARY JUDGMEN 


The defendants in their brief argue at length that their 
motion to dismiss was properly construed as a 12(b) (6) motion 
, under Rule 12 (Appellees' Brief, pp. 6-12). Th olaintiff does 
not dispute that proposition. The issue, however, s whether or 
not it was proper to enter summa 2nt. 


before the District Court; but they ignore the fact that they . 


for the 


were placed there, by the agreement of all 
limited purpose of enabling the District Court to rule on the 
plaintiff's request for preliminary relief. The defendants 


motion to dismiss was nad even filed until after the hearing on 


preliminary relief had begun (Appendix, p. 94) and the written 
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partial stipulation of facts betwe 
Service defendants expressly stated that it was entered "solely 


for the purpose of decision on the plaintiff's Motion for 
Preliminary Injunction" (Appendix, p. 43). Although it had 


m been agreed in advance that the .reliminary hearing would be 


limited to the procedural issues, the defendants brought to the 


hearing omnibus affidavits wh 


plaintiff's First Amendment claims (Appendix, pp. 34-40 and pp. 
45-64). The plaintiff consented to these documents being 
accepted for the record; but it was made clear that consideration 


the portions of the affidavits dealing with motivation and 


political retaliation was to be deferred (see Appendix, p. 95 


eee maane AN nant euinnart that nrannasitian. In Youna. the 


and p. 87). Although the Court may nevertheless have been 


entitled to proceed to summary 


purpose for which they had been 


entered into the record, it was unfair to the plaintiff to have 
done so without some warning to the plaintiff. 


It is possible that, in fact, the District Court did ignore 


is discussed in Part IV below. 


Les THE PLAINTIFF'S PROPERTY INTREST CLAIM 


A. WATERBURY CIVIL SERVICE RULES 


The defendants versist here in their argument that the 


fired only on the of his appointment (Appellee's Brief 
pp. 33-34). The plaintiff makes no such argument. It is clear 
From the W Service Rules that the plaintiff could 


have been fired “at any time during the probationary period 


(Rules, Chapter IX, Section 5). That, however, 1S not even a 

- ] <723 f na y ao -~3anNGCY he mY ~ om a he ne £ . ¥ ~ 
relevant fact in assessing the presence or apsence Ot da roper-=- 
ty interest. E\ civil 


service ¢ loyee, 5 time." 
In such a case, he would nevertheless have had a roper t' 

iterest 1 is job, because a tenured empioyee can be fired 

ily for cause. The precise nature of that causi would ordinar- 


and the plaintiff co at, if this is a correct con- 
struction of Chapter IX, tl laintiff has > pr arty 
interest in his Job. 

This construction, however, 1S contradicted by Chapter IX, 
which does define a cause st lard for dis! , which re- 
quires a written statement »9f reasons (and thus implies that 
there must be reasons), and which conditio Ai issal 20n 
the independent »f an OF € Civil Service 
Commission. Even the Parking Authority def: con 1€ 
that the maximum authority they nada unaer law was to re- 
quest permission to remove the plaintiff fro ob | 
Appendix, p. 53). See Appellant's Brief, pp. 2° -24, for a 
more complete discussion of this issue. an ery. c 

3 avoid these mandates of Chapter IX by reference to Sectior! LE “o£ 


titled "Objective," which describes the pro- 


bationary period as "an 1 jral part of the examination 
process" to be 3 c alia, “for rejecting any Loy 
whose performance 1 t satisfactory.” it, f course, 1S 
the function of any probationary period and 1s not jue to 


the Waterbury civil service s tem. Characterization ro- 
bation as part of tn total 1 nation proce - heesy A t 
of the procedure by whl permanent es are selected, 
not change the issue, whic ] whether a probationar 
employee in Waterbury has a pr a interest in completing Nhl 
period ) yrobation. 
The issue can best be illustrated by two exa les: 


(1) Assume that the Civil Service Rules provided, 


as here, probation was part of the total examination 

process but that a probationary employee could be dismissed 
rina t tor > rohation niv "for a j ¢ ehown.* 

QuLling Crh Cel nis pronation Nniy 1 ‘3 GFOOa cause snown. 


—- 4 h oF r 
or recelve a nearing. The 
laintiff submits that, under such a set of rules, an employee, 


2n though probationary, would nave a property interest 1n 


} Th = ~ tT? “) > =f , ¥ J we 
1] job and the rights associated witn the aue pr clause 
urn i] rs | ~ - o = } - 1 7 ta? 
would attaci is a matter ot ederal law. 
(2) Now assume the same system, except that the 


Rules provide for dismissal during probation not “for good 


~ } chow Hi} "hy jirec >) \ = he mr x feo Ianartman 
cause shown" but "by the director of the employee's department 


737 " lr - ene} . eve rY — tian uy mn lay J | 

at Wlil. Under sucn a system, 3 robationary employee would 
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The plaintiff maintains that the Waterbury Civil 


Service Rules establish a system for probationary employees 


B. COMMON LAW OF THE SYSTEM, AS REFLECTED IN 
MUTUAL UNDERSTANDIN 


t ror DS eat alae accordance wit the understanding of a ll the 


are served in probationary status," Appendix, p. 3). In that 
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ntitlement to those benefits, 408 U.S., at 
a0 De 
\lithough it 1s not perf ly clear, it seems that the language 
in Roth is the more general definition and that the essential 
] + +h ce + + y y+ + y- 7} , Lk +} 
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alleged, the matter becomes one of fact for trial. 


sit, THE PLAINTIFF'S PROCEDURAL LIBERTY INTEREST CLAIM 


The f the District Court, which the defendants 
have endorsed, divided the plaintiff's liberty interest into 
an interest in reputation and an interest in future employ- 
ability. That Court concluded that the of stigma 
was necessa to harm either interest and that the plaintiff 
had not alleged charges sufficient] stigmatizing to state an 
] ] 1 interest. As to reputation, it held that involvement 
by t PAIHELEE 23 ublicity about his di ssal was, in 
effect, a waiver f his claim of reputational injury. to 
future employability, it 1 >a that the laintiff could not 
rely 9b rejections after dismissal to show the effect of 

yability. 
that the plaintiff ha illeged 


point 1 rehasning tnos cas¢ re. Th 1 Lliant ibI 
that a fair reading of the cases cited by both 1 thi 
appeal, Russell v. H dges, 70 F2a Ziz tZ Cit.) L942) 3 r 
this Circuit, will indicat that cnar tn hly l 
9x severe personality r character de sts and of gro - 
competence are stigmatizing for purposes of injury to a lib- 
erty interest. In addition, 4a! xaminatic! th charg 
actually made againt the plaintiff r i] il ti t 
yo far beyond those discussed by this Court ly! Russell v. 
B. PLAINTIFF'S ROLE OF THI! 
CHARGES AGAINST HI ; j 
If the court finds that the charge against th 
plaintiff were sufficiently severe at least to raise a legiti- 
mate issue of an interference wit the plaintiff's reputation- 
al interest, then it is clear that publicatio f charges 
exacerbated the injury. The defendants argue that tl 
plaintiff's requests at é ting of Jul ji, a5re, ae 
statement of the charges ard a chance t respond waives his 
claim to reputational injury. But they ignore the fact that 
tne r ; in al event public. 
de that the plaintiff had a rignht 
- to a charges against Nl! (At llee' 
é 
Brief, p. 16 and p. 19, Appendix, « B54, and ¢ il Servic 
Rules, Ch. IX, §5(a)). They also implicitl concede that 


such a letter stating the charges had to be approved at a pub- 
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; set out at . 17-18 of 
Appendix, which the plaintiff had a ri to receive (Appendix, 
° 5). The st nt of reasons was “attached as art of 
these minutes '3'." (Appendix, » 53 and. po. Li-Ls.) Ta 
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IX, Section 35(a), the Civil Services Rult« indicate 
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where they will presumptively be relied upon for making recom- 
mendations in regard to future job applications by the 
plaintiff with both the city and with other employers. He 
alleged that his ability to obtain future employment in simi- 
lar executive positions “has been destroyed or seriously 
damaged" (Complaint 456, Appendix, p.- 12)... Sinee that. time, 
the plaintiff has obtained evidence which he believes indicates 
that the City of Waterbury is treating him as unreemployable 
for other jobs, in reliance upon his personnel file from his 


dismissal as Executive Director of the Parking Authority. The 


view of the District Court and the defendants makes it im- 
possible for the plaintiff to show the continuing impact of the 


derogatory charges surrounding his dismissal. In addition, it 
makes it impossible for him to adduce evidence that he has been 


¢ 


precluded from obtaining other similar level jobs with the City 
of Waterbury or to show the nature of his unsuccessful efforts 
to find new employment. 

The impact on future employability is necessarily a 

4 question of fact. If the charges associated with dismissal 
reach a certain level, then the plaintiff should be 1llowed to 
show their actual effect. If this court finds that the charges 
reached that level, then the plaintiff should not be deprived 
of the opportunity at trial to show that the charges have had 


a serious effect on his ability to obtain other jobs. 


IV. THE PLAINTIFF'S FIRST AMENDMENT CLAIM 


A. APPLICABILITY OF ALOMAR 


The defendants argue that Alomar v. Dwyer, 447 F2d 


482 (2 Cir., 1971), is applicable to civil service employees. 
Such an interpretation turns Alomar on its head. A reading 


of that decision shows the extent to which Alomar was con- 
cerned with employees appointed outside the civil service 
system and exempt from it. The Alomar court, in upholding a 
political dismissal, concluded: 


The spoils system has been entrenched 

in American history for almost two 
hundred years. The devastating effect 
that such a system can wreak upon the 
orderly administration of government 

has been ameliorated to a large extent 
by the introduction of the various Civil 
Service laws. However, it is well 
understood that the victors will reap 
the baiveee 2c those > public c po positions 
Still exe from such laws. indeed 
Many such Seaitione are exempt because 
a new administration taking office can 


only carry out its policies by re- < 
placing certain officeholders. If and 
when additional exempt positions are to 


be subject t to Boras service protect tion 
hPa ia hE ke 

is a matter fo "action by the appropr riate 
municipal and sta stats ite authorities and not 


by a federal court, 447 F2d, at 483-504. 


emphasis added] 


Appointment to the Parking Authority board is a part of th 


political process, and the defendant Parking Authority members 
hold their positions exempt from Civil Service. 3ut the City 


of Waterbury has chosen to place the position of Executive 


Director of the Parking Authority within the Civil Service 
and 
system/to make the selection of the executive director dependent 
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position is not exempt from civil service and the Alomar 
reasoning cannot a 


pply. 


B. VIABILI TY OF ALOMAR 


The defendants, at pp. 25-30 of their brief, make 


the remarkable argument that Alomar survived Roth because the 


Supreme Court in Roth did not mention tne Alomar case. In 


particular, they argue that Roth implicitly endorsed the state- 
ment in Alomar that "the Bailey court teaches that the sole 


protection for government employees who have been dismissed 


for political reasons must be found in Civil Service statutes o 
or regulations," 4-7 F2d at 483 (Appellee's Brief, p. 26). 
The plaintiff is at a loss to find any support in 
, Roth or Sindermann tor such a conclusion. The Roth court ex- 
pressly discussed and rejected the Bailey doctrine in Footnote 
9 of its opinion, 408 U.S., at 571, n. Ss And in 
the Supreme Court expressly rejected the proposition quoted 
b ahove fre y holding that the absence of a property 


interest 


employment was “immaterial to his free s eech 


claim," 408 U.S... at S73. In addition, see generally Part I 


of the Court opinion in Sindermann, 408 U.S., at 596-98. The 
law as it now stands is that the Fourteenth Amendment prohibits 


the government from dismissing an employee for political reasons, 


except to the unce rtain extent that Alomar may carve out a 


sy 


narrow exception for patronage employees. 


C. THE QUESTION OF SUMMARY JUDGMENT 


If a probationary civil service employee cannot be 
terminated during probation for the exercise of his First 
Amendment rights prior to the time he began his job, then the 
plaintiff is clearly entitled to a trial in the District Court 
to attempt to prove this retaliatory motivation. It is hard 
to tell what weight the District Court gave to the various 
affidavits, but it appears that it ultimately disregarded them 
and concluded that the plaintiff had failed to plead a cause 
Of action. (See Appendix, pp. 87-88). This is apparently the 
defendants' interpretation of the District Court's opinion 
(Appellees' Brief, pp. 29-30 and p. 30, n. 7). It is also the 
view of the plaintiff, who has argued elsewhere (Appellant's 
Brief, pp. 5-8) that the District Court was simply in error 
if it believed that the facts relating to the plaintiff's First 
Amendment claim were undisputed. 


The Supreme Court opinions in both Roth 


and Sindermann 
seem to be about as clear as possible that allegations of the 
sort made by the plaintiff entitle him to a trial. In Roth the 
Court did not reach the First Amendment issue because the 
District Court had held that it could not decide that issue 
without a trial to explore the motives for the decision. vVith- 
out making an express ruling on the matter, the Supreme Court 


appeared to endorse the District Court's approach, 408 U.S., at 


Kec y es 
365) We Bs 


The District Court came to no conclusion 
whatever regarding the true reason f 

the University President's decision. "In 
the present case," it stated, TE Edge 
that a determination as to the actual bases 
of [the] decision must await amplif ication 
of the facts at trial... : : 
is inappropriate.” 310 
[emphasis added] 


What was implicit in Roth was made explicit in 


Sindermann, 408 U.S., at 598: 


In this case, of course, the respondent has 
yet to show that the sion not to renew 

his contract was, in made in retaliation 
for his exercise of the constitutional right 
of free speech. The District Court fore- 
closed any opportunity to make this showing 
when it granted summary judgment. Henc 

we cannot now hold that the Board of 
action was invalid. 


But we agree with the Court of Appeals that 
there is a genuine dispute as to "whether the 
college refused to renew the teaching con- 
tract on an impermissible basis-as a ret orisal 

- for the exercise of constitutionally protec cted 
rights." 430 F2d, at 943. The respondent has 
alleged that his nonretention was based on 
his testimony before legislative committees 
and his other public statements: critical of 
the Regents' policies. And he has alleged 
that this public criticism was within the 
First and Fourteenth Amendments' protection 
of freedom of speech. Plainly, these alle- 


gations present a_bona fide constitutional 


claim... ( eee ee ee ee cata 


For this reason we hold that the grant of 
summary judgment aga jainst the respondent, 


ion < of th issue, was 
“added)~ 


In their brief, the defendants appear to rely on Young 


Coder, 346 F. Supp. 165 (M.D. Pa., 1972), and 


Democratic Organization of Cook County, 356 F. Supp. 124] 
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(N.D. Ill., 1972), for the proposition that the plaintiff is 


a 


not entitled to a trias upon his First Amendnent claim. Those 


two cases do not support that proposition. In Young, the 


District Court deliberately chose to defer decision until after 


trial was held, 346 F. Supp., at 166. Shakman was, like Alomar, 


a case involving patronage, not civil service, employees and 
therefore not applicable here. The District Court there refused 
iiss part of the complaint. For the part it did dismiss, 
it relied on Bailey v. Richardson, 182 FP2da 46 (1950), Alomar 


and Burns v. Elrod, 71 C 607 (N.D. I1l., 1972) and seemed to 


be unaware of Roth and Sindermann, which had been decided one 


month earlier. The validity of Shakman itself is in doubt, 


since Bailey has been undermined by Roth; Alomar is uncertain; 


and Burns has been reversed by the Seventh Circuit, Burns v. 


Elrod, 509 F2d 1133, 43 LW 2351 (7 Cir., 1975). In any event, 


Young and Shakman must inevitably yield to ti andate of 


Sindermann that the plaintiff is entitled to a trial. 
The District Court had no basis upon which to evaluate 
the motives of the defendants and could not reasonably have 
concluded that their decisions were free from political retali- 
ation. Although spelled out in reither the opinion of the 
District Court nor the brief of the defendants, perhaps the 


's verified complaint 


District Court felt that the plaintiff 
did not plead his claim of retaliation with enough specificity. 


If this were the case, the court should have dismissed with 


leave to amend. The entry of summary judgment precluded such 


amendment. In any event, the plaintiff is entitled to plead 
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